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The United Kingdom Internal Market Bill was amended at Committee stage in the House of 
Commons. Further amendments have been moved by the UK Government at Report Stage. 
The aim of this briefing paper is to draw attention to these amendments and their 
implications for the evidence that the Committee has received during its inquiry. Amongst 
other things the amendments: 
 
-  Create a new power for the Secretary of State to issue Guidance on the practical effects 

of the market access principles including to persons with enforcement functions; 
- Determine whether certain “manner of sale” requirements are within or outside the 

scope of the mutual recognition principle (with particular implications for rules on 
pricing); 

- Bring an authorisation requirement for services within the scope of application of the 
mutual recognition due to a substantive change to a corresponding authorisation 
requirement in another part of the UK; 

- Make provision for an Office of the Internal Market to carry out the functions of the 
Competition and Markets Authority under the Bill and to give devolved Ministers a right 
to be consulted on appointments to the OIM; 

 
Issuing Guidance  
 
A new clause 12 has been added to the Bill to allow the Secretary of State to issue guidance 
on any matter relating to: 

(a) The practical operation of the market access principles (i.e. mutual recognition and 
non-discrimination principles); or 

(b) The effect of any provision of “this Part”. 
 
The heading for this new provision is “Guidance relating to Part 1”, so “this Part” in (b) 
means Part 1 which only relates to goods. It is presumably intended that guidance on the 
practical “operation of the market access principles” in (a) is likewise also restricted to 
goods given the heading for the clause but clearly the formulation is more open. 
 
Guidance may be addressed to: 
- The public at large, 
- Any description of persons including traders or persons with “enforcement functions”. 
An enforcement function relates to the enforcement of relevant requirements for the 
purposes of the operation of the market access principles. 



 
This means that a UK minister is empowered to issue guidance in respect of the 
enforcement of relevant requirements which are the outcome of exercises of devolved 
legislative and executive competences. 
 
An example of where this might impact on areas of devolved competence would be the 
enforcement functions of the Scottish Environment Protection Agency (SEPA) including 
those under the Deposit and Return Scheme Regulations made pursuant to the Climate 
Change (Scotland) Act 2009.  These regulations are relevant requirements within the scope 
of the UKIM Bill. It is also worth recalling that the 2009 Act also empowers Scottish 
Ministers to publish guidance. 
 
Manner of Sale Requirements – Is Minimum Unit Pricing Outside the Scope of the Mutual 
Recognition Principle? 
 
The characterisation of a measure determines its legal treatment under the Bill. The mutual 
recognition and non-discrimination principles are to be applied respectively depending 
upon the characterisation of different relevant requirements. Something that relates to a 
product’s composition falls within the scope of the mutual recognition principle but a 
restriction on the sort of place in which a good can be sold is subject to the non-
discrimination principle. Rules that fall within the mutual recognition principle are more 
tightly controlled. A key issue is whether a rule that relates to pricing falls within or outside 
the scope of the mutual recognition regime. 
 
Clause 3 of the Bill has been amended to clarify the relationship between the mutual 
recognition principle and what are termed “manner of sale” requirements.  
 
In the Bill as introduced, manner of sale requirements appear only to fall within the scope 
of application of the non-discrimination principle. Clause 6(3), therefore, refers to: 

the circumstances or manner in which goods are sold (such as when, by whom, to 
whom, or the terms on which they may be sold)  

New Clause 3(4A)-(4C) clarifies that a manner of sale requirement is not within the scope of 
the mutual recognition principle unless it  

appears to be designed artificially to avoid the operation of the mutual recognition 
principle in relation to what would otherwise be a requirement within the scope of 
that principle. 

 
While the stated intention behind the amendment is to clarify that “manner of sale” 
requirements are not covered by the mutual recognition principle, this was already clear 
from the original version of the Bill. Rather, what this amendment now does is bring within 
the scope of the mutual recognition principle something which has the appearance of a 
manner of sale requirement but is framed in a way to avoid scrutiny in light of the mutual 
recognition principle. It also clarifies where price controls fit within the statutory scheme. 
 
Why this amendment might be of particular significance would be if interventions like 
minimum unit pricing or deposits on single use containers were to be regarded as “manner 
of sale” requirements and so now to be regarded as outside the scope of the mutual 



recognition principle. This is not immediately obvious from the new design of clause 3. 
However, Clause 3(4B) gives a definition of a “manner of sale” requirement that is different 
from that which otherwise applies to the non-discrimination principle. For the purposes of 
Clause 3: 

…  a “manner of sale requirement” is a statutory requirement that governs any 
aspect of the circumstances or manner in which the goods are sold (such as where, 
when, by whom, to whom, or the price or other terms on which they may be sold).  

This is clearly intended to take price restrictions out of the scope of the mutual recognition 
principle. A corresponding requirement has been made to Clause 6 to bring price 
restrictions clearly within the scope of the non-discrimination principle. 
 
So it will remain the case that restrictions on prices will fall within the scope of the Bill and 
will be subject to a discrimination analysis. The test to be applied is similar but not identical 
to that under EU law. In particular, the clear proportionality analysis that protected the 
Scottish scheme for MUP for alcohol is absent from the Bill. 
 
 Authorisation Requirements – Why Changes in One Part of the UK Can Trigger the Bill 
 
It will be recalled that the scheme of the Bill is triggered when relevant requirements are 
introduced that conflict with the market access principles. Pre-existing divergences are 
intended to be outside the scope of the Bill.  
 
However, in respect of services, new Clause 16(6) of the Bill suggests that an authorisation 
requirement in one part of the UK may fall within the scope of the Bill because of changes 
to the authorisation requirements in another part of the UK. So the normal exclusion for 
rules in place before the entry into force of the Bill does not exclude: 

(and, accordingly, references to authorisation requirements do include) an 
authorisation requirement that applies in a part of the United Kingdom if, after the 
relevant day, a corresponding authorisation requirement in another part of the 
United Kingdom is substantively changed.  

 
In other words, changes in the legal requirements for authorisations in a part of the UK 
after the entry into force of the Bill could then lead to pre-existing requirements in another 
part of the UK being disallowed if there was a conflict with the mutual recognition principle 
which applies to authorisations. In principle that could mean that a lowering of standards in 
one part of the UK could result in higher standards elsewhere being disallowed. The change 
in legal position in one part of the UK creates significant extraterritorial consequences. 

 
Office for the Internal Market 
 
The Bill empowers the Competition and Markets Authority to monitor and report on the 
functioning of the UK internal market. The White Paper had trailed the idea of an Office for 
the Internal Market working within the CMA but the Bill as introduced made no mention of 
the Office. The new amendments authorise the establishment of the Office (and Office 
panels) to carry out tasks on behalf of the CMA. An amended schedule 4 to the Enterprise 
and Regulatory Reform Act is added by the Bill to constitute the Office. 
 



Of particular note is that new Clause 2A to Schedule 4 of the 2013 Act requires the 
Secretary of State to consult devolved ministers before making appointments to the Office 
(it panel chair and members). 
 
Other Amendments 
 
These include amendments that: 
- Expand Schedule 1 to exclude the mutual recognition principle from relevant 

requirements that relate to fertilisers and pesticides insofar as they derive from certain 
EU rules that form part of retained EU law; 

- Require a resolution of the House of Commons to commence provisions of the Bill that 
would permit UK ministers to enact regulations incompatible with the Withdrawal 
Agreement and Northern Ireland Protocol; 

- Reformulates the definition of “devolved competence” from that previously proposed to 
bring both legislative and executive competence within scope; 

- Clarify terms, ensure consistency in terminology or otherwise aim to correct or improve 
the drafting of the Bill. 

 


